
 SEQ CHAPTER \h \r 1THE CITY COUNCIL=S ROLE IN EMINENT DOMAIN
AEminent domain@ is the fundamental power of the sovereign to take private property for a public use without the owner=s consent but with full and fair compensation.  There exists among the population a strong though misguided perception that any use of eminent domain is an abuse of government power.  Some maintain that the use of eminent domain is unconstitutional; some think it is immoral or at least loathsome.  Some people believe that any taking is simply wrong. 

The power of eminent domain is an inherent attribute of sovereignty.  Sovereignty means simply that there is no greater power.  AThe power to ... make laws, to execute and to apply them, to impose and collect taxes and levy contributions, to make war or peace, etc.  It is the supreme power by which any citizen is governed and is a person or body of persons in the state to whom there is politically no superior.@  From a U.S. Supreme Court case from the earliest days of our country, ANo principle is better established, nor more generally acknowledged, than that the right of eminent domain is inseparably attached to ... sovereignty ... The right belonging to the society, or to the sovereign, of disposing in cases of necessity, and for the public safety, of all the wealth contained in the state, is called the >eminent domain=.  It is evident that this right is necessary to him [or her] who governs, and is, consequently, a part of the ... sovereign power.@  (Citations omitted).


Historical Context
Eminent domain has been around for a long time, and has always been a part of every government.  One of the earliest recorded takings of private property for a sovereign=s use happened around 871 B.C. and involved the king of Israel whose name was Ahab and whose wife=s name was Jezebel. Yes, that Jezebel.  King Ahab wanted to acquire Naboth=s vineyard next to his castle.  The response to Ahab=s offer to purchase was Ano.@  Jezebel arranged for some trumped up charges which got Naboth stoned to death.  Jezebel goes down in history, not as a protector of property rights and due process, but as a scheming, wicked woman.  You can read the story at 1 Kings 21.

England

Western civilization=s foundation for law and property rights springs from English common law.  ANo freeman shall be taken or imprisoned, or disseised (dispossessed of land), or outlawed, or banished ... unless by the lawful judgment of his peers, or by the law of the land.  We will sell to no man, we will not deny to any man, either justice or right.@  Magna Charta (1215).

United States
A... nor shall private property be taken for public use, without just compensation.@ Amendment V,  U.S. Constitution, (1791).  This Atakings@ clause of the Constitution was Aintended to restrain the arbitrary and oppressive mode of obtaining supplies for the army, and other public uses, by impressment, as was too frequently practiced during the revolutionary war, without any compensation whatever.@  1 Henry St. George Tucker, Blackstone=s Commentaries app. at 305-306 (Philadelphia, Birch & Small 1803).

Florida

(A)     No private property shall be taken except for a public purpose and with full compensation therefore paid to each owner or secured by deposit in the registry of the court and available to the owner.

(B)     Provision may be made by law for the taking of easements, by like proceedings, for the drainage of the land of one person over or through the land of another.

(C)     [Proposed amendment, 2006] Private property taken by eminent domain pursuant to a petition to initiate condemnation proceedings filed on or after January 2, 2007, may not be conveyed to a natural person or private entity except as provided by general law passed by a three-fifths vote of the membership of each house of the Legislature.  Article X, Section 6, Florida Constitution.
The Law
AThe law of eminent domain is fashioned out of the conflict between the people=s interest in public projects and the principle of indemnity to the landowner.@  United States ex rel. TVA v. Powelson, 319 U.S. 266, 280 (1943).   

The power of eminent domain is vested in the legislature acting as the sovereign.  Because the legislature cannot supervise the condemnation of property for public use in every case, it may delegate the power, with appropriate limitations and conditions, to various agencies, such as political subdivisions and private corporations.  However, such delegated power must be exercised subject to controlling provisions and principles of law. 

Specific authorization to exercise the power of eminent domain, together with particular limitations on it, is contained in numerous other sections of the Florida Statutes.  Some examples include the following: 

F.S. Chapter 127- counties

F.S. 125.012 B port facilities

F.S. 153.03(5)- county water and sewer facilities

F.S. 166.401 B 166.411 B municipalities

F.S. 180.22 B private companies and corporations for municipal works

F.S. 215.64- Division of Bond Finance

F.S. Chapter 361 B expressway, bridge, and transportation authorities

F.S. 421.12 B public housing authorities

F.S. 945.27 B Department of Corrections

F.S. 1013.24 B school boards

In addition to the numerous agencies granted the power of eminent domain by the legislature, the Florida Constitution and State Statutes bestow eminent domain powers upon everyone in particular circumstances.  Under certain circumstances, land owners may obtain drainage easements as well as access easements across the land of their neighbors.  Common law principles of drainage relief and access relief endow every property owner in Florida with the potential power of eminent domain.

Council & Courts
Private property can only be taken for a public use or public purpose.  The State Legislature or Congress, by granting the power of eminent domain to a particular body such as a city council or county commission, has decided what constitutes a public use or purpose.  A list of county public purposes is found in Chapter 125 of the Florida Statutes.  Counties may acquire by eminent domain Aall property, rights, easements, and franchises relating to any (public) project and deemed necessary or convenient for the acquisition, construction, purchase, or operation thereof, ...@  Projects include transportation, harbor, port, shipping, and airport facilities of all kinds, administration buildings, highways, parks, playgrounds and recreational facilities.   A list of municipal public purposes is found in Chapter 166 of the statutes.  

The legislative body, acting on its grant of eminent domain power, must determine not only the intended public use of the property sought to be acquired, but also the necessity of acquiring a particular parcel of property.  That decision is fundamentally the province of the local body acting in its legislative capacity.  

However, judicial intervention in the process will ultimately decide whether the intended use or purpose is sufficiently Apublic@ and Anecessary.@  Courts have the last word because the Constitution requires a public use, and the courts= role to decide what the words in the Constitution mean.  As established in Marbury v. Madison, 5 U.S. 137 (1803), a law repugnant to the Constitution is void.  The government=s right to divest a citizen of his private property only where necessary for a valid public use has been compared to the government=s right to restrict free speech only where a clear and present danger makes it necessary. Schneider v. District of Columbia, 117 F.Supp. 705, 717 (DDC Nov 5, 1953).

Laying down a standard for determining what a public use is has been difficult for the courts.  One state supreme court has said that Apublic convenience@ is enough to justify the exercise of eminent domain though that same court stated thirty one years earlier that Amere public convenience@ is not enough.  In 1905, the Iowa Supreme Court wrote the following:

It must be confessed that there is no standard by which to determine in all cases what is a public use or what can fairly be regarded as a public benefit, and therefore conducive to the public health, welfare, etc.. The Constitution contains no words of definition, and it seems to remain for each act which is brought forward, aided, of course, by the disclosed purpose and object thereof, and by the conditions stated or well known, upon which it is to operate, to furnish an answer to the test. ... Perhaps no nearer approach to accuracy in the way of a general statement can be had than to say that the mandate of the Constitution will be satisfied if it shall be made reasonably to appear that to some appreciable extent the proposed improvement will inure to the use and benefit of parties concerned, considered as members of the community or of the state, and not solely as individuals.  While, however, the benefit must be common in respect of the right of use and participation, it cannot be material that each user shall not be affected in precisely the same manner or in the same degree.

Sisson v. Board of Supervisors of Buena Vista County, 104 N.W. 454, 459 (Ia. 1905).

The Maryland Court of Appeals said it this way:

[W]hat is a public purpose for which public funds may be expended is not a matter of exact definition, but almost entirely a question of general acceptance. A[T]he line of demarcation is not immutable or incapable of adjustment to changing social and economic conditions that are properly of public and governmental concern.@  

Lerch v. Maryland Port Authority, 214 A.2d 761, 767 (Md. App. 1965).

And a court in Rhode Island said;

With regard to what constitutes a Apublic use,@ we have said that this is a judicial question that may not be given a Arigid, unbending, absolute definition.@  Views on this issue necessarily vary with the changing conceptions of the functions and scope of government.  AThe modern trend of authority is to expand and liberally construe the meaning of >public use.=@ (citation omitted).

Griffin v. Bendick, 463 A.2d 1340, 1346 (R.I. 1983).

The City Council=s Role

The City Council votes for an eminent domain taking at nearly every meeting.   In the past 24 months, the City Council has authorized the use of eminent domain to acquire 574 parcels for use in 21 different projects.  Between the beginning of 2002 and March of 2004 the City acquired by eminent domain parcels from 284 different owners and deposited over $20,000,000 for those takings.  Those numbers do not include eminent domain takings in Duval County by the Jacksonville Transportation Authority, JEA, the Florida  Department of Transportation nor the Federal Government.   Recently Jacksonville was the site of the largest eminent domain verdict in Florida=s history.  The federal government paid $162,000,000 for the taking of the eastern part of Blount Island for use as a Marine Corps embarkation port.

Before an eminent domain case is filed, the Council must approve a Resolution calling for the taking.  The Resolution declares the public purpose and finds that the specifically described property is necessary for that purpose.  Before any parcel acquired by an eminent domain taking is settled short of trial for an amount greater than $50,000 more than the initial offer, the Council must pass an ordinance approving the settlement.  

Paying For the Taking
Eminent domain is expensive.  The Florida Constitution requires that the government pay  Afull compensation@ for  property taken by eminent domain.  AFull@ has been determined by the courts to mean that the condemning agency pays all of the costs associated with the action including the owner=s attorney=s fees.  Costs which are the responsibility of the condemning agency include appraisers, engineers, accountants and land planners.   

Florida is, without a doubt, the most expensive state in the union, and therefore the world, when it comes to the government’s eminent domain costs.  Only eighteen states pay land owner=s attorney=s fees.  Only fourteen states pay the owner=s expert=s costs such as planners, engineers, and accountants.  Only eleven states pay the owner=s appraiser.  Only nine states pay business damages.  Only three states pay fees and costs for cases settled through pre-litigation negotiations.  Florida pays them all. 
Most states do not pay business damages in eminent domain actions.  Florida not only pays business damages, but pays the most in business damages.  The next closest state paid only 16% of the amount Florida paid during one recent year.  Five years ago Florida DOT estimated that a typical trial cost was $20,000 per day.  The result of having to pay all of the costs is that government agencies are willing to pay much more than the property is worth simply to avoid the costs of the litigation.

Recent Changes in the Law
Until very recently, the only constitutional limitation on a city=s or county=s eminent domain authority was that such powers be exercised for valid municipal or county purposes respectively.  All 50 states have considered and nearly all have passed legislation or a constitutional amendment (Florida has done both) in response to the public outcry over the Kelo v. New London, Connecticut case.  In that case a local government took the Kelo family home for part of a large commercial development which included an office, hotel and health club.  

The Florida Constitution has been amended to prohibit the conveyance of property acquired by eminent domain to a private party except when authorized by a three-fifths vote of each house of the Florida Legislature.  The Florida statutes have been amended to prohibit the use of eminent domain to eliminate nuisance, slum or blight conditions.  Property acquired by eminent domain may not be conveyed to a private party for at least ten years.  Community development project land acquisition may be accomplished only by purchase, lease, gift, grant or other voluntary method of acquisition, but not by eminent domain.

The LaVilla redevelopment project would have been impossible under current law.   The East St. Louis State Street Shopping Center is the city=s first new shopping center in several decades.  Ninety five percent of the employees in its several new chain stores are East St. Louis residents.  It has been called Aa commercial oasis stretching for several blocks@ amid street after street of vacant lots and broken-down buildings, and Anight and day for these people that don=t have anything.@  The East St. Louis, Ill redevelopment project would have been impossible under current Florida law.  


The public outcry and anger over the use of eminent domain has been directed at the courts.  The irony is that the legislative response has been to take decision making authority away from local authorities and to give more decision making authority to the courts.  Representatives should not give up their powers including the power of eminent domain.  They should use it wisely.  Like all governmental powers, it can be abused, but it should not be abandoned or denigrated .  

City Council Members occasionally state at public hearings that certain projects for which the Council is appropriating funds should not use eminent domain.  School Board members and staff have been heard to say that eminent domain should not be used because it was unpopular and offensive.  The more our leaders cast aspersions on the use of eminent domain, the harder it is to make it work properly. 

In every eminent domain trial, the land owner=s attorney never fails to tell the jury in the most somber tones that there are only two occasions when there are twelve jurors in the box, when they (i.e. the government) take your land (long pause) or your life.  One prominent land owner=s attorney always asks the jury panel, Adoes anyone here believe that the government never makes a mistake?@  It always gets a laugh, but the point is made that the government is doing something bad and the jury can make them pay, literally, by giving lots of money to their client.


Public officials must understand that many important and needed public improvements can only be accomplished through the discreet and judicious exercise of the power of eminent domain, so therefore, a well informed elected legislative body regarding the importance of eminent domain is essential to all local governments.






